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IN THE UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE:
T.J MADISON,

Debtor.

LONG BEACH ACCEPTANCE CORP.,
Rantff,
V.
CITY OF CHICAGO,

Defendart.
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Ca=No. 9B 21571
Chapter 13

Honorable Jack B. Schmetterer

Adv. No. 9 A 01375

MEMORANDUM OPINION

The City of Chicago (“Defendant”) has moved to dismiss the Adversary Complaint brought by

Long Beach Acceptance Corp., (“Plantiff”) for lack of subject matter jurisdiction, under Fed. R. Bankr.

P. 7012 and Fed. R. Civ. P. 12(b)(2), and for falure to date a dam upon which rdief may be granted,

under Fed. R. Civ. P. 12(b)(6). For reasons stated that motion will be denied.

FACTUAL BACKGROUND

Thefollowing dlegations are asserted in this Adversary Complaint.

On or around July 6, 1999, Defendant’s Department of Streets and Sanitation towed a 1994

Cutlass Coupe (“the Vehide’) owned by Debtor T. J. Madison (“Debtor”), from the street outsde



Debtor’ s resdence to itsimpound fadility located a 4008 South Ashland, Chicago, Illinois. On or about
July 9, 1999, Defendant’ s Department of Streets and Sanitation sent anaticeto both Debtor and Plaintiff
dating thet it had impounded the Vehide The natice further spedified that Debtor or Plaintiff hed 15 days
inwhich to redam the Vehide, after which time the natice dedared that Plantiff would waivedl rightsto
and interestsin the Vehide

OnJduly 9, 1999, Debtor filed a petition for bankruptcy rdief under Chepter 13 of the United
States Bankruptcy Code, Title11U.S.C. § 101et seg. Whilefailing to provide ssparate notice spedificelly
to Defendant’ s Department of Streets and Sanitation, Delotor provided natice of the bankruptcy filing to
Defendant’ s Parking Violations Bureau, to whom Debtor owed a debt for outstanding parking tickets

Rantff hed asecurity interest inthe Vehide at thetime of itsimpounding, and this security interest
wasreflected on the Vehidé€ slllinais catificate of title. At thetime of Debtor’ s bankruptcy filing, Debtor
acknowledged ownership of the Vehide and Plantiff’s secured interest therein, as reflected in Debtor’s
SchedulesD & F.

On September 9, 1999, Debtor filed an Amended Chapter 13 Plan wherein Debtor sought to
surrender the Vehide in satisfaction of the secured daim held by Rlaintiff. Plantiff dlegesthét it recaived
no natice of Debtor’ sfiling of the Amended Plan. On September 30, 1999, this Court confirmed Debtor’ s
Amended Chapter 13 plan without any objection to confirmation by the Plantiff.

Pantiff dlegesthat at some time before Debtor surrendered hisinterest inthe Vehide, Defendant
disposd of the Vehide. Thus, Plantiff argues, Defendant was exercisng control over the Vehide e the
time thet the VVehideremained property of the Debtor’ sbankruptcy estate, thereoy condtituting aviolation

of the automatic stay imposed under 11 U.S.C. 8 362. Flantiff further datesthet it was not authorized to
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teke possesson of the Vehide from Defendants Department of Streets and Sanitation, because such an
action would have condtituted a creditor’s attempt to take possesson of Debtor’'s estate property in
violation of the automatic Stay under §362(8)(3). Plaintiff assarts that it hes been damaged in the entire
amount of its secured dam (the auto vaue a the time) by Defendant’s actions. It seeks to recover
damages from Defendant under § 362(h).

Defendant contendsthat this Court iswithout subject matter jurisdiction to decide thisproceeding.
Defendant dso aleges that because neither Debtor or Plaintiff provided them with proper notice of
Debtor’ s Chapter 13filing, and because neither Debtor or Plantiff acted in atimdy fashion to retrievethe
Vehide after recaiving notice thet the Vehide had beenimpounded, any rightswhich ether party hadinthe
Vehide were waived after expiration of the 15 day period detailed in the notice. Further, Defendant
disputes whether Plaintiff may, as a creditor, recover under 8 362(h), and argues that the proceeding
betweenitsdf and Plantiff does not concern Debtor’ sbankruptcy estate. Therefore, Defendant contends
that subject matter jurisdiction islacking to authorize this procesding, and dso Plantiff hasfailed to date
adam upon which rdief may be granted. As aresult, Flaintiff argues, the matter must be dismissad under
Fed. R. Civ. P. 12(b)(1) and (6).

APPLICABLE STANDARDS

For a defendant to prevail on amotion to dismiss under Fed. R. Civ. P. 12(b)(6), it must appear
fromthe complant that the plaintiff can prove no st of facts which could entitle it to rdief. Conley v.
Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957). Further, in conddering a defendant’s
moation to dismiss, the Court must assume the truth of dl wel-pleaded factud dlegetions and meke dll

possble inferences in favor of plantiffs Gorski v. Troy, 929 F.2d 1183, 1186 (7th Cir.1991). In
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congdering amation to dismiss under 12(b)(6), theissueis nat whether the plaintiff ultimetdy will prevail,
but whether the plaintiff has pleaded a cause of action sufficient to entitle it to go forward with the

complaint. Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974).

Genardly, federd natice pleading gandards require only that the plantiff give the defendant fair

naticeof itsdamsand the groundsfor thasedams. Leathermanv. Tarrant County Narcotics Inteligence

and Coordindion Unit, 507 U.S. 163, 168, 113 S.Ct. 1160, 1163, 122 L .Ed.2d 517 (1993), Conley, 355

U.S a 47. Rule8(g) of the Federd Rulesof Civil Procedure requires only that a complaint identify the
bedsfor jurisdiction and containa“ short and plain gatement of thedaim showing thet the pleeder isentitled

tordiegf.” Fed. R. Civ. P. 8(8). See also Bathdet v. Reishauer A.G., 952 F.2d 1073, 1078 (7th Cir.

1992).

A complaint mugt, however, dlegefacts sufficently satting forth the essentid dementsof the cause

of action. Ludenv. Preiner, 967 F.2d 1166, 1168 (7th Cir.1992), cert. denied, 506 U.S. 893, 113

S.Ct. 267, 121 L.Ed.2d 196 (1992), Inre Handy Andy Home Improvement Cirs, Inc., 1997 WL

26834 a *2 (Bankr.N.D.I11.1997). Mere condusory alegations unsupported by factud assartionswill

not withsandamotiontodismiss Briscoev. LaHue, 663 F.2d 713 (7th Cir.1981),aff'd., 460 U.S. 1016

(1983), cert. denied sub nom Talley v. Crosson, 460 U.S. 1037, 103 S.Ct. 1426, 75 L.Ed.2d 787

(1983).

DISCUSS ON

Subject matter juridiction liesto adjudicate this proceeding.

Because alack of subject matter jurisdiction would predude further consderation, we must firg

examine Defendant’ sjurigdictiond chalenge under Fed. R. Civ. P. 12(b)(1). The United States
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bankruptcy courts derive their jurisdiction to hear and determine bankruptcy cases, maters and
procesdings from the didtrict courts. Subject matter jurisdiction cannot bewaived by the partiesand must
be presant to enable any merit adjudication.

Bankruptcy juridiction of the digtrict courtsis generdly governed by 28 U.SC. § 1334:

(8 Except as provided in subsection (b) of this section, the didrict courts shdl have
origind and exdudve juridiction of dl cases under title 11.

(b) Notwithgtanding any Act of Congressthat confers exdudve jurisdiction onacourt or
courts other than the digtrict courts, the didtrict courts shdl have ariging but not exdusive

juridiction of dl avil procesdings aigng under title 11, or aisng in or raed to cases
undler title 11.

* k% %

(e) Thedidrict court in which acase under title 11 iscommenced or is pending shdl have

exdudve jurigdiction of dl of the property, wherever located, of the debtor as of the

commencement of such case, and of the property of the estate.
28U.SC. §1334.

While 8 1334 setsforthjurisdiction of thedigtrict courts, 28 U.S.C. 8 157(a) enablesdidtrict courts
to refer dl such cases and proceedings “to the bankruptcy judges for the didrict.” 28 U.S.C. 8157(a).
Under 28 U.SC. 8§ 157(b)(1), “Bankruptcy judges may hear and determine al cases under title 11 and
dl core proceadings ariging under title 11, or arigng in acase under title 11, referred under subsection (a)
of this section, and may enter gopropriate orders and judgments, subject to review under section 158 of
thistitle” 28 U.S.C. §157(b). Further, 28U.S.C. § 157(c)(1) provides “A bankruptcy judge may hear
aproceading thet is not a core proceeding but thet is otherwise related to a case under title 11. 1n such
a proceading, the bankruptcy judge shal submit proposed findings of fact and condusions of law to the

didrict court, and any find order or judgment shell be entered by the didtrict judge after consdering the



bankruptcy judge s proposad findings and condusionsand after reviewing de novo those mettersto which
any paty hastimdy and spedificaly objected.” 28 U.S.C. 8§ 157(c)(1).
An adversary proceeding is sad to “arise under” Title 11 U.SC. if it pleads a cause of action

creeted or determined by the Bankruptcy Code. Inre Churchfiddld Mant. & Inv. Corp., 122 B.R. 76, 79

80 (Bankr. N.D. I1l. 1990); dting Inre Wood, 825 F.2d 90, 96 (5" Cir. 1987); Seedso Merk v. Lapadlia

(Inre Menk), 241 B.R. 896, 904 (9th Cir. B.A.P. 1999). Plantiff sues here for damages resulting from
an dleged willful vidation of the autometic stay imposed in Debtor's bankruptcy case and assarts 11
U.S.C. 8§ 362(h) asadautory bassfor itsdam. Section 362(h) ingructsthat “[an individud injured by
any willful and violaion of agtay provided [by § 362] shdl recover actud damages, induding cogts and
atorneys fees, and, in gppropriate circumstances, may recover punitive damages.” 11 U.S.C. 8362(h).
While other Satutes provide for contempt sanctions, no provisons outsde of Title 11 provide aright for
individudsinjured by avidation of the automatic Say imposed on a debtor’ s estate to recover damages.
Haintiff’ s assarted cause of action thus meets the requirementsto be advil procesding arisgng under Title
11, andisaprooceeding over which the didtrict court hasorigind, but not exdusivejurisdiction. 28U.S.C.
8 1334(b). Under 28 U.SC. § 157, adidrict court may refer such métters to the bankruptcy courts.
Pursuant to Internd Operating Procedure 15(a) of the United States Didtrict Court for theNorthern Didtrict
of lllinois, such matters have been referred to the bankruptcy courts of this Didtrict.

The proper role of thebankruptcy court with regard to procesdings arising under Title 11 isfurther
defined by the neture of proceeding, namely whether it isacore proceeding or non-core authority. While,
under 28 U.S.C. § 157(a), a Didrict Judge may refer any or dl cases under Title 11 and any or Al

proceedings arisng under Title 11 to the Didrict's bankruptcy judges, those judges may make find
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determinations only in core procesdings arising under Title 11, or arigng in acase under Title 11 referred
under subsection (a) of 8157. 28 U.S.C. § 157(b)(1). The digtinction between core and non-core
proceedings does not affect authority to hear the metter, but does determine whether there is power to

enter afind judgment afecting the outcome. Glinka v. Dartmouth Banking Co., (In re Kdton Maotors,

Inc.), 121 B.R. 166, 181 (Bankr. D. Vt. 1990) citing Inre WEFCO, Inc., 97 B.R. 749, 19 Bankr. Ct.

Dec. 423 (ED.N.Y. 1989).

It washddin Barnett v. Sern, 909 F.2d 973, 981 (7th Cir. 1990) that a proceeding is“core’ if
it invokes a substantive right provided by Title 11.

While 28 U.SC. 8157(b)(2) does not st forth a pecific definition of “core proceeding,” it
providesalig of non-exdusive exampleswhich, in large part, supports the definition sat forth in Barnett:

(2) Core proceedingsindude, but are not limited to—
(A) matters concarning the adminidration of the edete

* % %

(E) ordersto turn over property of the edtate;

* % %

(G) mations to termingte, annul, or modify the autométic Say;

* % %

(K) determinations of the vaidity, extent, or priority of liens

* % %

(O) other proceadings afecting the liquidation of the assets of the edae or the
adjustment of thedebtor-creditor...rdationship, except persond injury or wrongful
degth dams
28 U.S.C. § 157(b)(2).
Whilethe proceeding heredoesnot precisdly fdl into any of thoseenumerated categoriesof “core’
procesdings under 28 U.S.C. § 157(b), a pand of the Seventh Circuit has recognized centrdity of the

provisons of § 362 to the bankruptcy code and has determined that actions under § 362(h) for willful
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vidlaions of the automatic stay should be consdered “core’ proceedings. Pricev. Rochford, 947 F.2d

829,831 (7" Cir. 1991). Further, 28 U.S.C. §157(b)(2)(G) quoted above explicitly indudesmost other
meattersinvolving theautomatic Say inthegatute slist of examplesof what conditutesa*“ core’” procesding.

Thisandyssisfurther supported by examinaion of theimpect thet violations of the autometic Say
will have on matterswhich generdly give riseto core proceedings -- the adminigtration of the bankruptcy
estate and various debtor-creditor rlaionships. 28 U.S.C. 88 157(b)(2)(A) and (0). For example, had
Debtor herein not subseguently abandoned the interest in the Vehidle, this adversary proceeding would
undeniadly have been a core proceeding concerning adminigtration of the Debtor’s estate, within core
jurigdiction. 28 U.SC. § 157(b)(2)(A).

Bankruptcy jurisdiction of the digtrict courts gpplies under 28 U.S.C. § 1334(e) to “dl of the
property, wherever located, of the debtor as of the commencement of [a bankruptcy] case” Tha
provison demondrates an intent to give juridiction over dl of a debtor's property held at time of the
bankruptcy filing, even if exempt or subsegquently removed from the estate. Core jurisdiction over such
property istherefore not divested ether by abandonment of the property from the estate or by surrender
of the property to asecured creditor.

Evenif the property invalved may no longer be part of this Debtor’s bankruptcy edtate, adam
dleging willful violaion of the automatic stay invokes the centrd protections and procedures of the
bankruptcy process. Thisproceading isthereforeacorejurisdiction procesding under 28U.S. 88 157 and
1334, and subject meatter juridiction lies to hear, adjudicate, and enter find orders and judgment in this

Adversry case.



Plaintiff sated a daim upon which rdief may be oranted.

Rantff alegesthat it isentitled to recover damegesunder § 362(h) againgt Defendant for theinjury
resulting from Defendant’ swillful vidlaion of the automatic stay impased on Debtor’ s bankruptcy edate
under 8 362. Section 362(h) dlows an injured party to recover damages and obtain sanctions againg a
party who has committed a* willful violation of agtay provided by thissection.” 11 U.SC. 8362. Plantiff
must therefore dlege facts showing thet it was injured, thet injury resulted from violaion of the autometic
day, and that actions condlituting violaion of the automeatic Say were “willful.”

To successfully pleed athat the violation of the autometic stay was “willful,” Rantiff must dlege
both that Defendant had knowledge thet there was an automatic stay imposed in the bankruptcy caseand
acted in Someway to violateit. Flaintiff nead not dlege, however, thet Defendant hed the specific intent

to violatetheautomatic day. Taborski v. United Siates of America, IRS, 141 B.R. 959 (N.D. I11. 1992);

In re Sam Alberto, 119 B.R. 985, 994 (N.D. IIl. 1990), (whether aparty believesin good fath thet it hed

aright to the property in dispute is not rdevant to whether the action waswillful or whether compensation
must be avarded). To dlege “willful vidlation” for purposes of § 362(h) Raintiff nesd merdy dlege theat
Defendant knew of the automatic Stay and that Defendant’ sactionswereintentiond and Plaintiff need not
plead or prove that Defendant intended through his action to violate the say. Inre Boldman 157 B.R.
412, 414 (CD. Ill. 1993).

Under 11 U.S.C. §541(a)(1), Debtor’ sbhankruptcy estateis comprised, except asprovided in 88
541(b) and (c)(2), of “dl legd or equitable interests of the debtor in property as of the commencement of
thiscase” 11 U.SC. § 541(a)(1). Although the Debtor here did not have physicd possesson of the

Vehide when hefiled in bankruptcy, he retained significant legd interests and rights in the Vehide, and
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those interests became property of the estate formed under 8 541(a)(1) by the bankruptcy filing,.
Therefore, asproperty of the Debtor’ s bankruptcy estate, the Vehidle gained protections of the autometic
Stay created by 8§ 362 upon filing of the bankruptcy.

The automatic stay created by § 362 upon filing of a bankruptcy petition protects assets of the
Debtor’ shankruptcy estatefrom attackshby creditors. Whileit principaly protectsdebotorsfrom collection

efforts, itisasointended to protect interests of secured creditorsof theestate. Inre Prairie Trunk Railway,

112 B.R. 924, 928 (Bankr. N.D. Ill. 1990). A report from legidative hisory of § 362(a)(1) datesin
pertinent part:
The automatic stay d o provides creditor protection. Without it, certain creditorswould
be ableto pursuethair own remediesagaing the debtor’ sproperty. Thosewho acted first
would obtain payment of thedamsin preferenceto and to the detriment of other creditors.
Bankruptcy is desgned to provide an orderly liquidation procedure under which dl

creditors are tregted equdly. A race of diligence by creditors for the debtor’s assets
prevents thet.

H.R. Rep. No. 595, 95th Cong. 1st Sess. 174-175 (1977); S. Rep. No. 989, 95th Cong., 2d Sess. 49-50
(1978). Conggtent with purposes of the autometic ay, the redress 8 362(h) provided to partiesinjured

by willful vidlaions of that ay extends to bath debtors and creditors. |n re Prairie Trunk Railway, 112

B.R. a 928; Homer Nationd Bank v. Namie, 96 B.R. 652 (W.D. La 1989).

The timing of Debtor's surrender of hisinterestsin the Vehide is essntid to Plaintiff’ s aility to
dam damages under § 362(h). Had Defendant disposed of the Vehide after Debtor had properly
surrendered it from theedtate, the V ehidewoul d not be subject to the automatic Say and no possiblecause
of action under § 362(h) could exis. While Plantiff does nat alege the exact date on which Defendant

dlegedly digoosed of the Vehideor the manner employed by Defendant to dispose of theVehide, it dleges
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that Defendant digoosed of the Vehideprior to Debtor’ ssurrender of hisinterestsintheVehideto Plantiff.
For purposes of the mation to dismiss, Plantiff nesd only provide natice of its dam and the grounds for
that dam and need not yet plead facts proving the date on which the Vehide was digposed of.

Leastherman v. Tarraant County Naroatics Intelligence and Coordingion Unit, 507 U.S. at 168. Further,

for purposes of Defendant’ s mation to dismiss, dl wel-pled factud dlegations must be presumed to be

true. Roots Partnership v. Land’'sEnd, Inc., 965 F.2d 1411, 1416 (7thCir. 1992). Therefore, inregard

to the present motion, the Vehide must be presumed to have gill been subject to protections of the
automatic say when Defendant disposed of it.

Whilethereissomedispute between the partiesasto whether or not Defendant had sufficient actud
knowledge of Debtor’ s bankruptcy filing and therefore knew thet the autometic stay applied, for purposes
of this motion we need only examine whether Plaintiff has dleged thet Defendant hed sufficient notice It
did dlege that Debator properly provided natice of his bankruptey filing to Defendant’ s Parking Vidlaions
Bureau. Defendant argues, that because Defendant’ s Department of Strestsand Sanitation did not receive
actud natice of the bankruptey filing, that the City of Chicago could nat befound to have willfully vidlated
the autometic Say through actions of Defendant’ s Department of Streetsand Sanitationin digposing of the
Vehide

However, as earlier sated, for purposes of the present motion Plaintiff’s well-pleaded factud
dlegations mug be presumed to betrue. Rantiff dleges “On information and bdief, Defendant City of
Chicago was subsequently natified of the pendency of Debtor’s Chapter 13 proceeding and, despite
demand therefor, faled to turnover the vehide to the Delotor’ sestate”  Flaintiff’ s Adversary Complairt,

1 6. While Rantiff will need to provethese dlegaions a trid, they are sUfficient to adlege that Defendant
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hed natice of the bankruptcy and thereefter acted in a manner which amounts to awillful vidaion of the
autometic Say, thereby causng injury to Rlantiff as asecured creditor.

Irrespective of Debtor’s subsequent surrendering of the vehidle from the bankruptcy edtate,
Rantiff’ sadlegaions which mug a this sage be taken as true, support its daim that Defendant acted in
violaion of the autometic Say. They assart in effect that Defendant exercisad control over the Vehide
whenit was il property of the estate, an act in knowing violation of the automatic stay under § 362(a)(3).
While Defendant’ s continued possession of the Vehide after impaosition of the autometic Say did nat give
risetoadam under § 362(h), itsaleged diposd of the Vehideduring aperiod inwhich theautomatic stay

wasin effect could give riseto such adam. Spearsv. Ford Motor Co., (In re Spears), 223 B.R. 159,

166 (Bankr. N.D. 1Il. 1998). Further, because 8 362(h) states thet an individud injured by such awillful
violaion “shdl recover actud damages” such recovery under the datute is mandatory and not

discretionary. Martino v. Firgt Nationd Bank of Harvey (In re Garofdo's Finer Foods, Inc.), 186 B.R.

414, 437 (N.D. Ill. 1995). Therefore, it is doubiful thet Plaintiff could be held to have waived itsright to
obtain damagesfrom Defendant because of any inaction during the dlotted 15 day period described inthe
City’snatice. Indeed, it iswdl sttled that damege actions under § 362(h) can survive even dosing or
dismiss of the underlying bankruptcy after which the bankruptcy estate would be dissolved. Menk v.

Lapediia, 241 B.R. 896, 906 (Sth Cir. B.A.P. 1999); Price v. Rochford, 947 F.2d 829, 830-831 & n. 1

(7th Cir. 1991).
It may beinferred from Defendant’ sdlegationsof Plantiff’ sunreesonadledday thet itisatempting
to assert some form of an dfirmative defense of laches; thoughit did not do so explicitly. Althoughitisnot

dear whether Defendant pleed sufficient factsto entitle it to such an afirmative defense, the possibility of
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an dfirmative defense in no way warrants dismissd of Plantiff’'s Adversary Complaint, and any such
possible defense mugt be established a trid.

Defendant further contends thet Plaintiff hesfailed to join dl partiesto the dispute. Defendant is
likely referring to Plaintiff’ sfalure to join Debtor in this Adversary proceeding. Rule 7019 Fed. R.
Bankr. P. incorporates, with limited exception, Fed. R. Civ. P. 19(g) into Adversary proceedings.

Fed. R. Bankr. P. 7019. Fed. R. Civ. P. 19(a) requiresjoinder of aparty if “(1) in the person’s
absence complete rdlief cannot be accorded among those dreedy parties, or (2) the person damsan
interest rlaing to the subject of the action and is S0 Stuated thet the digposition of the action in the
person’s absence may (i) asapractica matter impair or impede the person’s aaility to protect thet
interest or (ii) leave any of the persons dreedy parties subject to a subgtantiad risk of incurring double,
multiple, or otherwise incongstent obligetions by reason of the daimed interest. If the person has not
been s0 joined, the court shall order that the person be made aparty.” Fed. R. Civ. P. 19(3).

However, here the Rantiff’ s dility to obtain rdief from Defendant in no way reguires presence
of the bankruptcy Debtor. Plantiff holds an independent right under 8 362(h) to recover from
Defendant, completdly irrepective of any present actions or inactions of the Debtor. Further, as Sated
above, Debtor’ s confirmed Chapter 13 plan prevents Plantiff from seeking further recourse againgt
Deltor to callect the debt unless and until the bankruptcy is dismissed.

FHndly, any fear of the Debotor seeking lighility from Defendants under § 362(h), thereby
subjecting Defendant to undue muitiple liability would seem to be unlikdy. Because Debtor

urrendered the Vehide to Plantiff in satisfaction of the full secured dam, Debtor could not have
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sudained any actud injury from Defendant’ s dleged vidlaion of the automatic Say. Debtor would
likely be unable to assart any possble 8 362(h) daim againg Defendarnt.

Fantiff’ sinjury has resulted in part from Debtor’ sfalure either to redam the vehide from the
impound lot or seek turnover of the Vehide pursuant to 8§ 542, and dso his dleged fallure to give notice
of the Bankruptcy filing spedificdly to Defendant’ s Department of Streets and Sanitation. But those
omissons of Debtor did not cause the vidation of the automatic day. Flantiff is bringing this adversary
procesding in its own right as an individud injured by agtay vidlaion. In such cases courts have not

required thet the Debtor bejoined. See Chryder Hrd Finandd Servicesv. Midwest Partnership,

1995 WL 453053 (N.D. 11I. 1995). (Secured creditor sued tax sde purchasers who had purchased
before the debtor therein filed a bankruptcy petition, but who attempted to obtain atax deed after the
bankruptcy filing, for damages resulting from the violation of the automatic say under § 362(h), and did
not need to join Debtor as a defendant.)

CONCLUSON

For purposes of the present mation, Plantiff has sufficiently pleaded thet Defendant hed
knowledge of Delator’ s bankruptcy filing, and therefore knew of the autometic Say when it digposed of
theVehide Raintiff hes auffidently sated adam upon which rdief may be granted to defeet

Defendant’ s present motion to dismiss.
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Defendant City of Chicago's moation to dismiss Plantiff's Adversary Complaint will be denied

and an Answer will be ordered.

Entered:

Hon. Jack B. Schmetterer
United States Bankruptcy Judge

Dated this 27" day of June, 2000.
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